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The last Québec election campaign featured an interesting (if unusual) injection
of a long-dead American president into the heated public-policy debate over
the Parti québécois’s proposed “charter of values,” which if adopted would
have imposed certain restrictions on the manner in which civil servants and
some others would be permitted to give symbolic expression to their religious
convictions while functioning in the public sphere. The president was Thomas
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Rights. Le présent article évalue la thése présentée par Lisée et Drainville en
examinant attentivement ce que les spécialistes de la pensée je ersonienne
ont armé a propos du sens qu’'on peut attribuer a cette fameuse métaphore
du “mur.” Cette analyse nous porte a conclure que si Je erson était parmi nous
aujourd’hui, il aurait pu s’exprimer sur la charte des valeurs, mais probablement
pas dans le sens souhaité par Lisée et Drainville.

Introduction

Although it is hardly unusual for sitting American presidents to
animate lively discussions pertaining to Canada’s and Québec’s public
policy agenda, it is certainly less common to witness a long-dead chief
executive conscripted by both sides in a provincial contestation of great
policy import. Yet this is precisely what occurred during the run-up
to the most recent provincial election, which took place in early April
2014 and brought to power a majority Liberal government headed
by Philippe Couillard. The former government, headed by Pauline
Marois of the Parti Québécois, had gambled, in the year leading up to
the election, that there would be great electoral advantage if it could
successively appeal to what had been an ongoing public discussion
regarding Quebeckers’ “identity.” Speci cally, the PQ pinned its
hopes upon the introduction of a “charter of values” that, should it
be returned to power in the upcoming election, it could proceed to
enshrine in legislation.

The charter debate made its entrance into the domestic political
arena on 10 September 2013, with the introduction of a bill that took
aim at religious accommodations being extended to government
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“religious symbols and elements considered ‘emblematic of Québec’s
cultural heritage™ (CBC News 2013)lwo months later, though,

the PQ made the proposed legislation more restrictive, when on 11
November it removed the ve-year exemption in favor of limited
transition periods and required that government contractors also
comply with the charter’s provisions (Laframboise 2013).

During the period of its tabling and subsequent tightening, the
proposed charter legislation seemed to be a winning issue for the
coming election campaign, even if some doubts were being expressed
by observers who thought the PQ was overestimating the charter’s
appeal to voters (for one such note of skepticism see Martin 2013).
The doubters, however, were in the minority at the time, and even
as late as February 2014, a few months before the party’s humbling
in the balloting of 7 April, it was still possible for analysts to descry
a pot of gold at the end of the PQ’s rainbow (Woods 2014). We now
realize how dreadfully wrong such expectations of a PQ majority
were, and while its stunning loss to the Liberals almost certainly
owed much more to an ill-considered decision to rekindle thoughts
of another sovereignty referendum than it did to backlash against the
charter, there was nevertheless growing controversy associated with
the latter the nearer that election drew. In this context, critics and
defenders alike found it useful to shelter under a Je ersonian mantle,
as if it were self-evident how Je erson himself would have regarded
the controversy. But it was far from obvious what the third president
would have made of the ruckus because his views on the separation of
church and state were themselves nothing if not complicated, and in
America itself they have been a matter of much disagreement among
the scholars for some time.

Our purpose is to shed some light on the matter of which side of
the Québec Kulturkamgdntestation possessed a more legitimate claim
to be regarded as Je erson’s true heirs. Was it the charter proponents,
who styled the occasion as Québec’s “Je ersonian moment”? Or was
it their opponents, who insisted that, far from strengthening Je erson’s
metaphorical “wall of separation between church and state,” the charter
fundamentally contradicted Je erson’s principles, by sanctioning state
interference in the private beliefs of individuals?

In what follows, we begin by noting how surprising Je erson’s
participation in the debate actually was because, for the most part,
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as portrayed through the protagonist’s intimate relationship with his
slave, Sally Hemings. We say “illustratively” because it is from this
Im that we take, mutatis mutandise title of our article, evidence

that the Je erson motif speaks to a recurring interest within that
ideational precinct of the trans-Atlantic policy community that Justin
Massie (2013) has suggestively labelled the “Francosphere.” To say
again, that interest has usually been focused upon foreign policy and
diplomatic relations, best exempli ed by Claude Fohlde'srson a
Paris, published in France shortly after the Ivory Im premiered at the
1995 Cannes Film Festival.
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over the PQ’s secular charter of values. Writing in the New York Times
Patriquin denounced the introduction of the charter as a cynical ploy
by the PQ to exploit what were often taken to be the anti-immigrant
leanings of its Francophone base, so as to increase its likelihood of
forming a majority government after the next provincial election,
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to policing the metaphorical “wall” separating church and state. In
contrast, members of the second camp maintain that, as understood by
Je erson, the boundaries between church and state were much more
porous than is suggested by the enclosure trope.

Let us begin this survey of scholarly opinion with the rst
camp, whom we might label the “enclosers.” According to their
perspective, Je erson truly did understand the First Amendment to
the U.S.Constitution as having, in his own words, “buil[t] a wall of
separation between church and state” (Je erson quoted in Morone
1199). Support for this position is found, say the enclosers, not only
in Je erson’s speeches and writings, but also in his own behavior
as president, notably in his discontinuation of President George
Washington's practice of calling for special days of national prayer.
Je erson justi ed this departure from practice with the rationale that
the federal government should not busy itself, even “indirectly [...]
recommend[ing] religious exercises” (Morone 1199).

This interpretation of Je erson as sedulously observant of the
need to keep the state out of religious a airs is echoed by his leading
biographer, the late University of Virginia historian Merrill Peterson,
who counsels that close attention be paid to what was written by
Je erson in chapter 17 of his Notes on the State of Vigipizblished
in 1782. There can be no question, asserts Peterson, about Je erson’s
commitment to the “institution of a new order of religious life founded
on the twin principles of absolute religious freedom and separation of
Church and State.” Allying himself with minority Christian sects,
Je erson fought for the disestablishment of the Anglican Church
in Virginia. He invoked history in his condemnation of religious
establishments, cataloguing the harms they occasioned and the unjust
legal penalties they had sanctioned, in both the Old World and the
New. Proceeding from John Locke’s understanding of religious
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related more to (lower-case) federalism than to religiathis is so,
he tells us, then the wall is better understood as being

erected between the national and state governments on matters pertaining
to religion, and not, more generally, between the church and all civil
government. In other words, Je erson placed the federal government on
one side of his wall and state governments and churches on the other.

He did this, according to Dreisbach (2006) to “delineate the constitu
tional jurisdictions of the national and state governments, respectively,
on religious concerns.”

Dreisbach supports this claim by recasting Je erson’'s refusal to
proclaim national days of fasting and thanksgiving in terms of political
(federalism) concerns, rather than of religious ones; after all, as governor
of Virginia, Je erson had promoted a “Bill for Appointing Days of
Public Fasting and Thanksgiving” and had, in 1779, designated a day
for “public and solemn thanksgiving and prayer to Almighty God.”
Dreisbach quotes Je erson’s second presidential inaugural address of 4
March 1805 as evidence further substantiating the claim that the wall
primarily separated levels of government from eactatteethan the
“state” from the church. Said Je erson on that occasion,

| have considered that [religion's] free exercise is placed by the
constitution independent of the powers of the general [i.e. federal]
government. | have therefore [...] left them [...] under the direction and
discipline of State or Church authorities acknowledged by the several
religious societies. (Quoted in Dreisbach 2006)

Nor is there any shortage of evidence to back up the gatekeepers’
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What is signi cant about this state constitution, approved by
Je erson in February 1803 a month prior to Ohio’s admission to
the Union, is that the president seems hardly to have objected to
wording in Article 8 that held out the prospect of government funding
of religious instruction in public schools, a practice that had been
established under the Northwest Ordinance and which the drafters
of the new state’s constitution wanted to see continued. Je erson did
express some misgivings about the constitutional makeup of the new
state, but these were related to the structure of Ohio’s judiciary and
its exclusion of slavery, not to the question of state-supported religious
instruction. As a result, some gatekeepers see the Ohio case as further
demonstrating that the wall must be regarded as speaking more to
federalist than to secularist principles (see Scott 2014).

John Ragosta, a resident fellow at the Virginia Foundation for
the Humanities, has recently staged a quali ed counterattack on the
gatekeepers’ position, accepting some of their critique while going
along with the enclosers on the main point of the debate, namely
how much of a barrier the “wall of separation” really was intended,
by Je erson, to be. Yes, he concedes, there were times in which
Je erson attended church services in the House of Representatives,
but he cautions that those services lacked any o cial status, and that it
was practicality rather than principles that prompted use of the House
chambers for services: there were simply no other large halls available
in the early days of the new capital city. Thus, Ragosta writes,
rather than these services being taken to constitute “joint sessions of
Congress (as sometimes claimed) [...] they had no o cial status, and
use of their facilities was apparently simply authorized by the House
leadership” (Ragosta 196).

Similarly, Ragosta challenges views that Je erson's commitment
to states’ rights translated into willingness to accept interference in
religious matters by state governments. Far from turning a blind eye
to such exercises of powers reserved to the states, Je erson actually
“complained about the failure to implement the principle of religious
freedom in its full breadth.”\#en though Je erson might recognize
there was a lack of universal recognition for the principle of religious
freedom, he valued it nonetheless — and for principled rather than
merely expedient reasons (Ragosta 218). Certainly, Je erson himself,
as the gatekeepers point out, was known to employ religious language
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in some of his proclamations, but he was always careful to police both
the content and context on such occasions. As Ragosta notes, when
Je erson did invoke religious language, he did so in broad-brush
terms, always solicitous to avoid any hint of compelling or even
encouraging piety. Thus Je erson only spoke in religious terms
at voluntary functions where no one was forced to attend, and he
studiously avoided actually asking his audience to pray with him.
Je erson also strictly distinguished between his role as a public o cial
and his role as a private citizen, being careful to speak in religious
terms only in this latter capacity (Ragosta 192).

Ragosta’s Je erson, therefore, takes the wall of separation seriously,
as the enclosers say he did. But this Je erson also draws a sharp
distinction between religion in general and orgamekglion. So
while Je erson did rmly advocate the separation of church and state
insofar as concerned actions of clergymen and “institutionalized”
religion, he “never suggested that refusing to endorse religion o cially
means purging the public square of religious symbols” (Ragosta 220).
Furthermore, Je erson was even permissive of such private speech and
action when it occurred in government spaces:

Je erson did not attempt to purge the public square of religious
activity, even on government property, carried on without government
endorsement and with no apparent governmental favoritism
[...]. Jeerson was willing to accept nondiscriminatory access to
public facilities when not being used for governmental purposes.
(Ragosta 197)

So, on the basis of this brief historical survey, can anything be
ventured regarding the central question animating this article? We
think there is something worth saying, mindful of just how counter
factual our task is and must remain.

Conclusions: what would Je erson have said (about the charter)?

We reach two conclusions in this article, one fairly simple and the
other a bit more complex. The rst conclusion that we can, without
too much risk of gainsaying, advance regarding Je erson’s insertion
into the recent disputation over the charter, is that those who
dragged him into this debate cannot and should not be chided, as



DAVID G. HAGLUND AND JONATHAN L U 119

did the editors of the Globe and Mail back in November 2013, for
being abysmally ignorant of what truly was entailed in the “wall-of-
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For Loconte, the episode demonstrates the accomnratatieeof
Je erson’s thinking on church—state relations.

When Je erson remarked that no nation could be governed without
religion, he did not have in mind the corrupted variety of government
churches. In this, he argued exactly as most pious Founders did:
Religious belief — freely chosen and given wide public space — nurtured
morality and thus supported a free society. (Loconte 2001)

We take from our analysis the conclusion that neither the strict
(enclosers’) nor the more relaxed (gatekeepers’) understandings of
how Je erson viewed the “wall of separation” o ers the kind of
unambiguous support of the PQ’s charter that its proponents desired.
From the perspective of enclosers, Je erson looks to be someone who
would have ardently opposed taking into account a citizen’s religious
preferences in order to curtail his or her civic opportunities. Such state
meddling in individual action, in Je erson’s view, was justi ed only
when the individual action being curtailed was a source of injury to
one’s fellow citizens.

Further, it seems reasonable to suspect that Je erson would oppose
the requirements imposed by the charter on government employees
and contractors. Given his appreciation for religious pluralism and his
conviction that the truth would triumph through the course of free
and open debate, it also seems unlikely that Je erson would regard
personal expressions of religious a liation as the kind of injury that
would warrant state intervention. This analysis, however, is open
to the question of whether Je erson equated freedom of conscience
with freedom of expression. That is, was Je erson opposed to civic
restrictions based on the expressiosligious opinions, or merely
based on the holding of religious opinions? If the latter was the case,
as might be inferred from Je erson’'s careful policing of his own
publicexpressions of religious sentiment, then it could be possible
to extrapolate a modicum of Je ersonian sympathy for the Québec
charter, which targeted the displaying, not the holding, of religious
viewpoints. Een here, it has to be said that there could hardly
be a guarantee of Je erson’s drawing such a distinction in favor of
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imagine he would object to religious attire alone, no matter where it
was being worn or by whom.

Finally, and this on the assumption that the gatekeepers have a more
accurate sense of the wall’s signi cation than the enclosers, and that
what was realleing separated by the metaphorical structure were two
levels of government, with priority being accorded to the subnational
over the national level, we are left with this parting irony. The most
credible manner in which Je erson could be conscripted as a charter
ally (as opposed to the opponent he most likely would have been in
our view) depends upon those who would conscript him doing so not
on behalf of secularism but of a di erent political value altogether,
namelyfederalisr®paring the sovereigntists the illogicality of having
to justify the charter as a Je ersonian interlude by dint of the virtues
of federalism was the decision of the Québec electorate in April 2014.

Notes

1 In April 2015, the Supreme Court of Canada, in the case of Mouvement laique
québécais Saguenay [Cityluled unanimously that the Québec city of Saguenay
could not open the meetings of its municipal council with a Christian prayer. —
Editor’s Note.

2 Philippe Couillard’s Liberals registered nearly a 700,000-vote margin of victory
over Pauline Marois and the PQ, taking 70 seats to the latter's 30, and forming a
majority government. Of the remaining 25 seats, 22 were won by the Coalition
Avenir Québec and 3 by Québec Solidaire.

3 Interestingly, Fohlen drew attention to another U.S. president who he thought
had been similarly ill-used in France’s collective memory, yet who had also been a
champion of France while in high o ce: “Dans ce rble, il [Je erson] est a égalité
avec un de ses lointaines successeurs a la présidentatsdesi& Theodore
Roosevelt, qui, lui non plus, n'a droit a aucune voie, a aucun signe de reconnaissance
dans la capitale.” Fohlen may have been overstating Je erson’s attachment to French
interests, but he seems to have gotten Theodore Roosevelt's accurately enough; see
Haglund 2007. See also the memoirs of the long-serving French ambassador to the
United States in the rst two decades of the twentieth century, Jusserand 1933.

4 This is not a ranking that is universally maintained in American opinion,
however. For a demurral, see the overall “score” rendered on Je erson by one
recent assessor of presidential e ectiveness, in Felzenberg 2008. This source rates
Je erson among the better, but not the best, presidents, placing him in a six-way
tie for fourteenth place, with John Adams, James Monroe, John Quincy Adams,
Woodrow Wilson and George H. W. Bush.

5 For a good discussion of the Québec perspective on multiculturalism, see
McRoberts 2001 and Bouchard 2015.
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6 Available at www.thefederalistpapers.org (accessed October 2014).

7 We say “lower-case” federalism here to distinguish an action motivated by
political philosophy from one motivated by political expediency, as would be the case,
for instance, if Je erson’s primary concern had been to weaken the Feties@istat
political foes, rather than to promote the principle of federalism (and states’ rights).

8 Ohio became the rst of the six Northwest Territories to make the transition to
statehood.

9 For a good discussion of Deism in the early republic, see Preston 2012.
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