"THSSUT (%)) ) BI+, (%) S- - +/$-%O$%)1213$21)*+%" !
4-$"$%) 5!
!
The Kenneth MacGregor Lecture
!

The Supreme Court and the

Evolution of Indigenous Rights and Title
1
$%& = (), &—. /%010
4-+,$""+-160$-*)#"!
RS 178+ 42+, 14+248 1 1T)H ;B
|

S b

The Supreme Court and the
Evolution of Indigenous Rights and Title

L



$%& ™ O, &—./%010L

2(.3456..& ™ 167.)3, &13(/3138:3%0¢ , &1)373-378.148/34 = ; <=t
f

Al d c Id R adld T
IHS0&™ " ()*+8% , -) H1HS%!& " ((%&)*+%!$*, =) . -#)!/(" OV$" 1123 §*, *A#("15% " 5(%. 6!





http://en.wikipedia.org/wiki/Latin
http://en.wikipedia.org/wiki/Roman_law
http://en.wikipedia.org/wiki/Pope
http://en.wikipedia.org/wiki/Catholic_Church
http://en.wikipedia.org/wiki/Seal_(emblem)
http://en.wikipedia.org/wiki/Bulla_(seal)

Z

T —#)I$%LH 4.1 TS5$* . *4, 1% 1) =#)1) =%l YH) 84 —# | A%+ SUBIH(HS!) -1 ] " &) $+4%!
LTS 8% 5L " 4, T4, 5. 7%, | T ALK " 5 P$HARH 1 /$" LI FHAHSH.1C48* %4 "7 ]


http://indigenousfoundations.arts.ubc.ca/home/land-rights/aboriginal-title.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html

a

CAIHBBY) ™ AM) -5 +* " A1) —H#)) -1 D*$. ) (@H)* " 4 . I&HAIANSU! (HAB!" 4(; ) " I>$1)H+AIK#4813 ;!
UE)%A . *™ A4 (H)$!) " IF#A#BHI# 1) -1 L 3" 8*1%4)! " /1) - F$ " O40! (h#8.1) " 1) -%104#)*" 4D) "D
85" O4R! " $104#)* ™ AD) "DAH)* " ARI&—HSHE)US*. &) ™ /1) ~%41 (1) 1) $U0tt) % 1#481) 1) 041 L #AAYSI*4
O-*&=11" )1 /D)= 2$.)I @H)*" 4.1)h48!) " 1+49401 ) US| S (#)** 4 . ~*51 O*)—! FHAH#SHI C*+4!
)=* 18" (14.1) =1 , THSHA) " $! " [1CABHHA! (HA8!)*) (A #481) -4l /#E)!)~#)1)=*.1* 1% L 3$#8%8! *4!
IR ALM Al T /NS U HSH U ) S, - ST O LT ) =W (XS T (LA 4l
" [)hAHRO%BIE . 1) -UIQCAB HAISH((1" /IW*, ) .RIFABN " $1) -HIQLAB 41 ™ #, AHIFHS)HRY

Pa 1U#0&T ()9)+)*&" ,-)$/012 a d  %3734*37§ %" 35)#55 &6 7*8")($ 3" 4%
O5##4& = (%

B)-US! )-H#4! #..%, 4*4, 1 T$*.86)*" 41 "+U$! CABHHA .1 ) "1 )=l /%SUSH(! , " +%$4LhA) )
5")-8- (-7 "GO-F T HI JIO#. [(#$, %(; 1. *(064) FANRS L 1" /15" ++_* 4. I1§h(#)*4 , 1) " [048*, %47 .!
X" 5(%.0\V " O%+U$H ) —*. |O# . 1#4 ;) =*4 ,137)1) =0l & 61/ $1) 04! 5™ **) 8- (-$™ " GO-/* - KHL



"4(;18*BIU%E)* " 4. 1" AlHABIS A4 . ~$HANINE* )4, 123" $*, HA#(1S*, =) KW, W) . %6l/(" O*4,!
18 1) =YW s H(OXS" & LH) " 40137))=%; 14 " OWHSU) " H55(; 158" . SU&)*Hh(; 1+41) %! %4 . !
)-#)14%0 #4814 . ~$+A%BI23 " $* , *4H#(1$*, -) . HAB) ) WOX((/(" OU$" L1/7) 7S (#48D&(H 1!


https://en.wikipedia.org/wiki/Frank_Arthur_Calder
https://en.wikipedia.org/wiki/Nisga%27a

M, 853 #&+H#R05)S" 0" OD.&-8. 5" 1&+- (+" 8- , §) LIGEN?$" 1) -%IC48*, %4" 7 .|
2" 748H#)*" 4.10%3.%) kel

CAME N AHP$HAIIFH(BUSIHAB! ™) -USI@* . , Hith(BY%S. . 7%8!)-UhI5$" +48H#(
,THSATL0A) " 1>$0) . —IF " (7 L 3HUBULHS 4, 1) -#)1@* . , #5#1)*)(h!) ") %!
(HA8.1-#814%+ 1S 3UUA (HO/7((; W6E) 4, 7+, ~%81)-$" 7, - $U#) ;1" $13; 14 ;!
") =01 L Y#4 U =*(HI3 ") =) %> FIU75$% LUIF " 78)#481) -%IF " 78)!" /!

2 5505#(IS18) 8!) -1 LH) %@ . , H#HESEYH(%S!) ") -%IU75$% LUIF " 7$)!
" [IEHAHSH " SISHE™ , 4%)F" 41" /1) =0$123 " §, *A#(1)*) (h!) ") ~04*$!)$HE*)* " Al
HALY. )SH(IH4 817 48%8%8! (#48 U FI T -#))-HU75$% LU " 7$)1&." 48(78%8!


http://indigenousfoundations.arts.ubc.ca/home/land-rights/aboriginal-title.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html

—#BI3UNAIAU) -USINE) 4 , 7*. ~%8I3 ; )$U) ;14" $1. 75%5.%8%8!3 ;| (#OM = -7 .
)Yl /SUSH(!, " +USA L %A)I3%, #A))-%I(" 4, 158" &%. 1" [14%, ")) 4, |

8" 158%-%4 . *+3.96))(%hL%4) 1" 123§, *A# (1)) W+ %4) T#((; 1&" 48(78*4.,!
1L " 8%$ADBH ;1) $UH)h. 1414 " $)-%$A1q 7 j 3%EA) -G 7 " 4H) %/ " $ LUl





http://indigenousfoundations.arts.ubc.ca/home/government-policy/the-indian-act.html
http://www.thecanadianencyclopedia.ca/en/article/supreme-court-of-canada/

ML

Q)$U6H) 0h. AL YH) 7). IS(#) 4 , 1) " I048*#4 .1 " 7(8I3%(*3US$H((;16. 4. ) $7%8I#48!
TARUS)H Q). I$%. ™ (+8IHA1/H+ " 71" 1) -hICAB A ) IUSHE/EH((;H)-%18" 7$)1"4)$ " 876348
*4) " IFHAHB HAKTS" . 5STBUARMIHISS 485148 " 5)8Y/$ " LIHIM[)-D8%A) 7$;1$7 (4 , 1*41) %!
P4%)%8IU)#)%






SaKkMO! ™ /1 I " 4.)%) 7)** A128)AMN"" 023" $* , *4#(1)*) (bl 1418+, -)I$0(#)*4 |
) 1(#48!) (P& &SN -%(81&. " L L 74#((; #4818 )*4&)!/$" 1I™)-U$lHA&%. )$#(
$¥, =) N23 7§, *A#(1)*) (b ) ~%6$/ " SUAAL. 73 )HAGINAISF , - )1) "1)%$$+) " $ !


http://en.wikipedia.org/wiki/Beverly_McLachlin
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2189/index.do

MS


https://zoupio.lexum.com/calegis/30---31-vict-c-3-en#!fragment/sec109

MZ

5" ")-8-(-§7 " GO-* tHIJH O=*&=1 53" +8%. 1 )—#)1 #((1 A8 .1 ~*4% 41 ™ *AY$#( 1 #48!
W S0, 13%(" 4, 4, 1) " D)= G+ ISE(IXS " +* 483 . 1" [IFHAHSHINIE)) ~IP4* " A0 —#((
3%("4, 1) " 1) =01 O HUSH(IXS " +*48%. R


https://zoupio.lexum.com/calegis/30---31-vict-c-3-en
https://zoupio.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec35
https://zoupio.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec35




M1

O#. 0+*8UA8!) —#)I5#3) 1" /1) =% = . *(=H " )4 HABIO%SHISH, 7(#$(;17. %813 ;!
)=l s (=HT)EAM .755T)4,1 #4844, 1 Q.7IME%A)!
" Q& TSH)* " ARUI=EQ(7 . ++%) ;1" [I(#ABIT W41 =+ 18 . IO#. 15" +%413 ; ) ~%/#8)!
)=#)ILLL; U, 1) =% = H(=H " )5 AISUS((48! ") =%S. 1/$ " 1) -%*$l (#48I#A8!
8% L #48WS! SUSL*..*" 41 /$" 1! "7).*8%$.! O-"1 O*.-%8! ™! 5#. .1 "+Ug! *))
F*4)*47%);10#.1%. )#3(*. ~%8I3; 158" " /1" /1)-%l/#8)!)-#)175!) "M [ [ [})-%!(48!
O#.1" 8875813 ;) =%! - .*(—H" 54!
CANUSL 1" /1)-0h1S*, =) .)—#)/(" Ol/$™ 113" $*, *4#()) (W [ (, 3$O&YIE2 " -&)*
$96/(%8) . 141/ " (" O.¢!

S0 FLB(RH) AL T )= UTSSNLU FTTS)! S%E*.FT AL #U! 57 )0a)H#((;!
hA"$L "7 U2 IF=H0/107 . VRUISUHUS(; |~ & G- (414" Y8141 -U$IS 7 (*4 , Q) -+
1AM LUSH(;!# $F, <) IS ST (! OF)-! $%.5%8)! )" F$" 04! (#48!
L#4#, % L%4)! " $I7 .4, WS (HA . I TFISH) %) IS, =)1) " 15$ " #6)*+%(; 17 . 148!
#4400 ) =% (HASR >*((! CH((#, %M # /" $LUS! )$%H) ;1 3%, -).1 4%, ")) " $H
A7 YUY —H)) =041 26 )| @H)* " 4. 1) —H#)! ~H-+0014 ") &8B! ) 04! 1$$+) " $ 3 10— #-+%!
30641 LH#. (31 %15 " O%SHS! 351 )-*.1$7(*4, ! F1 #481) -S| UES%E)H)*" 4.
BT ) ARSI HBIRES " A%A) (R IV TS) - %SIA " b 1) —#)! L 781" /1) %!
TAUES(" )8! $Hh. " 7$8%.! (%! *41 )=l )$HB*) " A#(1 J$$) "$h.! /1 )=l L".)!
8% HB+HHAYH, 1BI&" 1 L 74*)%. H41)-%1g " 74)$ ;4!

BA%L .- " 7(814" YU - " OU+USH ) —#)1)=*.1$7 (4, 1#55(h.1 "4(;1) "1 (" O8HEH -&H45- " +>¢!
)= U248 )L @H)* 4.1 )—H)! —H+000 )$UH) 0. | HSI! 4 ) HI/%8)%8! 331)—*.1<78, L%hA)! 48! )~
Uh. . S6A8%! " /) S 1 10#. 1) " IRBIIG(H A1) ™ (1) $$*) " $ ; INERNS)!)—#)10$%. SS-+ABRI) ™ )~ 1Lyl
\/OA81) %61/ 7 (1 1 5H&) O*((13%!/%() 4I5S " ++48%. [(JR>$+)* . ~IF ™ (7 L 314810 7% 3%810 - 4$¥%!
)-%65%! 50! /0O )$UhtE) 0. 0 = %1% 1 %5 SOARHA((5 1 ) ~%h! Gt AL AR )% SU&HA)! U$H%. 1 " /18" 7S)!
$7(4, N LHIN. 1) L7810 %S/ " $1*$. ) @H)*" 4.1) " I&(H 118" 4)$" (1 " +%8!) %431 $HE*)* " 4#(
(HAS.1 T AGIAS ™S, A#(1)) (b 1%. )H3(*. —%SH) !, "+U$4 LUA)EGHAI"A(; ), " 18, #4 ) #*S.)!
@H)*"40.10% . <% 1¥/19)I5$ " 45 ) ~#) 1) 17 . )/ %81) " 18 " 1748%$!)~IF * 4.)*) 7)* " 4l

| 28, 7#3(;1)-%! 1" .)I58" L*4%4)! "/1)=" W) —#) %0 1 H(=H" 4117 . -%$H4 , %41
BSHLH) $6"$0A)H) " 41 *41 23§, *AH(DFHAHSH H(H)*" 4.4 %. SUEH((;! #.1 %) h(H)%.! )"
$HA%OH3 (#4814 ™ ADSHABOHI(H$%. * 7$8%! 8Y+%( " 5 L %AW HSH UOHAIHAS! >H#H((HIK™" LMag!
#ABIUOHAIK LM 10l



Md

&"A)AT"7.) "8&TSH)* " 41 " /| (48! *A8%! SSUDE" A)#&)! )* Lo )-%! F$ 04! *.1 (W)l O%)-! #!
[FBT8HS;187) ; HABI)-UISH, —)1) " I%A8S " #&—1" 4(; 1¥/1. ™ L3S " #BUSIS T (*&*4)U$%. )7 . )*/*%. |
YT =000 = (8YS.1 /123§, *AH(1 )¥) (! ~#+%! *)-%SO* U0l /7((1 8*.&$)** A1 #3" 7)1 )%l 7 .04l #48!
3064%/%) .1 " /1) =* | (HABNUOHAISU/%S. 1) " 1) —* . 14 10/ * L5 (% 5(7 . RIBUEHT . Yo1¥) 1+ 147 ) = 4(; 1
8™ ((8)*+961)%) (%! 37) 4. O%((1 ™ 4%1)—#)! &4 3! . 7$$%ABUS%B! " 4(;1)"1)-%I F$" O41#48!)-#)!



MN

I A )" A=+ 4I1) ) ) =041 (0, (& " 4. )¥) T)* " A#(1 8S+36410h " (7)*™ Al —# .| $U#E-%81¥) .|
ASH O%(&" LU ) ™! #4")-%S! SSHLH)* U751 F 78)! , #LUDG—#4 , %S K! )-%! J#4*%(.!

H Da $>2H/PFSQR)* (83 " 45L& " SG)3)+ (ST 4*3 ™ (U6, ™ &)""#56=3 = #§%"*3 " B#5!

T-%IF"4,$%. .17 /123 7§, *4#(1X% " 5(%. KF2X0#4!



1;01<70=>13#-*1118" ("%, @0 $%" =%!?/%!0- CA%$!#BIC

56



7K

A0 REWIA " =<=12/$#-D/1$%) $%=%07 " KE%=!#B17/%<$! . /#<. %t!$%=)%.%<OD! " **1
2/ %<$I$<D/2=11<0%$%==!" 0110%%1L=! " =ICAH$D<0 " *I) %t ) *%=I!

;0D "$7D$" ) /INKIHBI?=11%. <=<#OH2/%IR , , 10#2%=11:W/%!IB<S=211%_*" $ " <#0!=/#—* LI A%!

D$"02%1!"=I$%] -%="%1IF#ON=?"?-=1;01<*0=!"01!H I%=1"$%!:;01<" 0=>I-01%$!=I654 7 L 8!
*OLK=17/%!B%1%S$ " *IDHENSO (%024 3/# (17/%@! . " 01?7-$0PIW/%IR , , 1$%. #DONY=12/ 7!
2/<=1$-*<0D!$%1$%==%=17/%!-0.%$?" <O #=<2<#0!?/ " N2/ % H 1 <=1 " 0110#0N=?"?-=!;01<* O=!

GH#2/17/WBHLY%S$ " IDHE%S0 (%0721 0L12/%1) $HEO . <" IDHEUSO (%0?=1/ " E%!
%011/ * EODID<=H " KEW!* —2/ #$OQHEUSIO#ON=?" 2-=1:01<" 0=!" OLIH I %=H!
C=12/%!28<" - 1D%IB#-0143 /%0!H 1 <= " 0 110#0N=7" 7-=1:01<* 0=1/ " E%!


http://indigenousfoundations.arts.ubc.ca/aboriginal_rights
http://indigenousfoundations.arts.ubc.ca/metis

YOIIC. .%)?7" 0. WAGI/%! (#L%$0IH %=1 # ( (-0<@4!

75



77

#12/% F " %#0 " dO%SD@! G# " $191 " *#18/%! ™ ) ) $#) $<" 2%0%==! #B! 2/<=1 1%*%D " %#0! /%! IR, , !
$UB*06. %! " =IB## 3=\

W/%!, $#30! (" @'<01%%1!$%*@'#0!=2%)=17"P%0O!A@! " 0! * 1 (<O<=7$" <E% A#1(@!


https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en#!fragment/sec58
https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en
https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en

7Y

S/AMUNR , $H#30! 0! $U0! #0! 2/%! FAGI=!)$# . Yh==1 241 B-5c1 =1 1-701
HO=—* M/ HO=—"2"2H0I 011" . .# ( (HL" }HOBEHSI=1<017/<=] . " =Hp) 304!
<O™ 197" 2! " OL! B! =/#$7) <O =HEUS "1 $%=)%. 20 " <$=4 2/%! 0] -<$@! 3=
CE1Sh. %18 W/ HO=—*"XEW <0]-<$0! <=! O#7 )$#)U$@! <0
WOE<$#0 (07" *1988% . 2=ID&+)&



7L

=UEIW/IE/HIR L 122" M %02 ") TS DS ) ZILEIHRI/ W, /<)) %3 =1 "=thil0 " (@12 "N
“W/HIL-20174 . #O=-*<=10#12$<DDUSHLIAGL/ <=2 "< () * . 2281 2= 1042/ HIE% /<. X!
4" 11$U==1/<=2%<. "HIDSHE " 0 . %p=>4!

IOH %" 128 Chl-=213/ "2 <D/ AR " 21=2" POl ZUSUHD/ 212 (™ 0127 * 212/ < (I8!

"1*"_ PI#BL B! ) $e$! " O1!


http://en.wikipedia.org/wiki/Working_Group_on_Indigenous_Populations

7\

;012%3 CHB12/%)) #2%0% " *1 . #0=%] %0 . %=I#B12/%IR , , 11%. <=<#O0=2/%!B# . =1/ %$%!
SAHAR LI /B3 " =%=12/ 71" $%I$%B%SS%N LI 74! " A#E%N! " =!:D* (%!./ " OD%$=>!i!

0- CU$<. " Q)X " XHO=1" S %" $*0IL$" (=K. 1" LI/ HKO=00-HH0 " H (). * ]H0=1"$s!* 71
2/ WIESEI% " =2H<PYRIFHH ALY " WHIBEO!L<=$—) KEUN; 017%$ =181/ hIBHS (U$11B%#

A= COIYHBIW® ARISIBL. /) S 718! ( @182/ . # (ODIAHHPIA & ™ ()

23-§"""3.)453" 3#$3"54-368"")817/%1=2" 7-=1:01<" O1) #) —*" }H#OIHO! * O L #8812/ 4I$U="4$E%=1<O!
7K5Y13"=I16561CL\13/<¢017/ * AHBI0#0N=2"2-=1:01<" 0=I3 " =175 Y:6KK! * 0112/ * 24312/
H1%=13 "=IL5ete YKIBHS! " OHEYS ™ 1742 "#BI5A\ 7K 7\!; 0 LDUOH—=! . <XNHO=H; 017-$0412/%)
= /Y4310~ CA%S=1=—DDY=212/ " A2/ HISHh! " 011=2"2-$h18!: 2C , 1AWi#12/%1: 0 1DU9O#~=!



7h

28" TOHO "HMSSIHS! " 01417/ %SUBHSIHAL L " ARIFHHAEIS? (HSUIOB*—%0 . IHEUSIS=-$. %!

1%.<=#0=10 . ¥~ 1<ODI2/H=U$0+ " HODIZHISUERO -4l " ¥4 . * AHOH<O . *~ 1<ODISHQ " *2h=1!
GU@HO L2/ HISUERO~Shlc==—t12/%$01=04% (=12 ( - . /1. #0 . %8012/ * MW=c/ J#2KO!

CHLUH 3= 3114301 CCISISU=H-$. WD) $HI% . 2=0W/<=<=1"12/% (101 /%) * Y USIAG!



/C



/e

BIBLIOGRAPHY!

/SN FHELHOATKKNS!: , 7 " *%0D%=17#!_ $A " OICA#SD<0 "*IFHE%SO " 0. %>!<0!H<. / " %*!
H-$)/0'4%1+8!@&0" ""F§% (+§""%*G? " +§%$"* 3.aT-3-&*@&. 3-8 ") 14m<OD=2#0+!; 0=2<?—- 2! 48!

; O2%SDHENS0 (%0? " *1U%* " %<#0=8!6 LNS5\J!!

IF#LN3=P "4, /$=%0" 1" 01!T%$% (@' S%AAKSI4 7KK 8! :W/%! , **1%$!ak . <=<#OHCA#SD0 " *!
W< IWS% ™ 2<%=1! " 0112/%!F<=D " )" >t0!O ™ (" $!""#=2%%:10% " ?2/%$!U " E%0+! " 011T%$%  @!
SU%AAYSI4%1=18!Y&-*@%% , -*=&*[ " ""&I*C? " +§%$"* 3.*M$-.&/*- , &*53 #&+*53)&/*3" #*- , &8 (- (+&* " F
188 " ()*@%%, -)*4N " 0. #-E%$V_ G, 128%==85NYho!

$" C(#014RIA™=%%0!47K5Y8!Terms of Coexistence: Indigenous Peoples and
Canadian Law (Toronto: Carswell).!


http://www.atlas101.ca/pm/wp-content/uploads/2016/04/Harry-Swain-2016-Paths-to-reconciliation.pdf
http://www.atlas101.ca/pm/wp-content/uploads/2016/04/Harry-Swain-2016-Paths-to-reconciliation.pdf

