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A:	Introducing	Indigenous	Rights	and	Indigenous	Title	

Indigenous	rights2	are	collective	rights	that	flow	from	Aboriginal3	peoples’	



http://en.wikipedia.org/wiki/Latin
http://en.wikipedia.org/wiki/Roman_law
http://en.wikipedia.org/wiki/Pope
http://en.wikipedia.org/wiki/Catholic_Church
http://en.wikipedia.org/wiki/Seal_(emblem)
http://en.wikipedia.org/wiki/Bulla_(seal)
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What	remains	surprising	is	that	the	Vatican	has	never	repealed	the	Doctrine	

of	Discovery	despite	ongoing	pressures	on	Pope	Francis	 from	Canada’s	Indigenous	

http://indigenousfoundations.arts.ubc.ca/home/land-rights/aboriginal-title.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html
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In	addition,	the	provision	that	the	First	Nations	can	cede	land	only	to	Britain	(and	by	

extension,	later	to	Canada	as	the	embodiment	of	the	Crown)	leads	to	the	“nation-to-

crown”	or	“nation-to-nation”	characteristic	of	the	later	treaties	and	to	the	manner	in	

which	most	of	the	First	Nations	tend	to	view	their	relationship	with	Canada.	Given	

this	role	as	the	guarantor	of	 Indian	 land	title,	and	the	 fact	 that	 this	 is	embraced	 in	

section	25	of	!"#$Constitution Act, 1982$ %#&'()*'!#+$&'!#*,-	the	Royal	Proclamation	is	

often	viewed	as	the	“Indian	Bill	of	Rights”	and/or	the	“Indian	Magna	Carta”.	

Part	 2:	 The	 Constitution	 Act,	 1982	 and	 the	 Canadian	 Charter	 of	 Rights	 and	

Freedoms		

Other	 than	 assigning	 jurisdiction	 over	 Indians	 to	 the	 federal	 government,	 the	

Constitution	Act,	1867	was	largely	silent	in	terms	of	provisions	relating	to	Indigenous	

Peoples.	However,	this	was	anything	but	the	case	for	the	Constitution	Act,	1982
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only	did	Sections	25	and	35	enshrine	existing	Aboriginal	rights	(e.g.,	those	flowing	

from	the	Royal	Proclamation)	but	they	now	are	to	apply	prospectively	in	the	sense	

that	new	and	enshrined	Aboriginal	rights	and	title	will	flow	from	future	land-claim	

https://en.wikipedia.org/wiki/Frank_Arthur_Calder
https://en.wikipedia.org/wiki/Nisga%27a
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The	Calder	decision	completely	overturned	this	view.	From	the	Indigenous	

Foundations	website:	6	

In	1967,	Frank	Calder	and	other	Nisga’a	elders	sued	the	provincial	
government	of	British	Columbia,	declaring	that	Nisga’a	title	to	their	
lands	had	never	been	lawfully	extinguished	through	treaty	or	by	any	
other	means.	While	both	the	BC	Supreme	Court	and	the	Court	of	
Appeal	rejected	the	claim,	the	Nisga’a	appealed	to	the	Supreme	Court	
of	Canada	for	recognition	of	their	Aboriginal	title	to	their	traditional,	
ancestral	and	unceded	lands.	…	What	the	Supreme	Court	concluded	

http://indigenousfoundations.arts.ubc.ca/home/land-rights/aboriginal-title.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html
http://indigenousfoundations.arts.ubc.ca/home/government-policy/royal-proclamation-1763.html


	 8	

had	been	neither	extinguished	by	treaty	nor	superseded	by	law.	Thus,	
the	federal	government	began	the	long	process	of	negotiating	
comprehensive	settlements	of	Aboriginal	title,	eventually	concluding	
modern-day	treaties	in	northern	Québec,	the	Yukon,	the	former	



http://indigenousfoundations.arts.ubc.ca/home/government-policy/the-indian-act.html
http://www.thecanadianencyclopedia.ca/en/article/supreme-court-of-canada/
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“treaties	and	statutes	relating	to	Indians	should	be	liberally	construed	and	

uncertainties	resolved	in	favour	of	the	Indians."	Specifically,	the	court	introduced	

into	Canadian	jurisprudence	a	principle	adopted	from	a	19th-century	ruling	in	the	

United	State
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35(1)	of	The	Constitution	Act,	1982.	Aboriginal	title	is	a	right	relating	
to	land	sui	generis,	held	communally	and	distinct	from	other	ancestral	
rights.	Aboriginal	title	is,	therefore,	in	substance,	a	right	to	territory	

http://en.wikipedia.org/wiki/Beverly_McLachlin
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2189/index.do
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https://zoupio.lexum.com/calegis/30---31-vict-c-3-en#!fragment/sec109
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Constitution	Act,	 1867	,	which	 provides	 that	 all	 Lands,	Mines,	Minerals,	 and	
Royalties	belonging	to	the	several	Provinces	of	Canada	.	.	.	at	the	Union	.	.	.	shall	
belong	to	the	several	Provinces.”

https://zoupio.lexum.com/calegis/30---31-vict-c-3-en
https://zoupio.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec35
https://zoupio.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec35


	



	 16	

was	evidence	that	parts	of	the	Tsilhqot’in	Land	were	regularly	used	by	
the	 Tsilhqot’in,	 supporting	 a	 finding	 of	 “sufficient	
occupation”.		Exclusivity	of	land	use	in	this	case	was	proven	by	the	fact	
that	200	years	ago	the	Tsilhqot’in	repelled	others	from	their	land	and	
demanded	 permission	 from	 outsiders	 who	 wished	 to	 pass	 over	 it.	
Continuity	was	established	by	proof	of	the	fact	that	up	to	1999,	the	land	
was	occupied	by	the	Tsilhqot’in.12	

In	terms	of	the	rights	that	flow	from	aboriginal	title,	Duhaime	Law	Notes	

reflects	as	follows:	

The	 implications	 of	 this	 Supreme	 Court	 decision	 are	 potentially	
enormous.	As	Chief	Justice	Beverly	McLachlin	noted	in	her	ruling,	“this	
is	 not	 merely	 a	 right	 of	 first	 refusal	 with	 respect	 to	 Crown	 land	
management	or	usage	plans	…	rather	it	is	a	right	to	proactively	use	and	
manage	 the	 land.”	 Bill	 Gallagher,	 a	 former	 treaty	 rights	 negotiator,	
noted	that	the	First	Nations	that	have	not	ceded	their	territory	“have	
been	 massively	 empowered	 by	 this	 ruling	 …	 and	 their	 expectations	
have	just	increased	exponentially.”13	He	further	notes	that	much	of	the	
unexploited	 resources	 lie	 in	 the	 traditional	 territories	 of	 the	 most	
disadvantaged	communities	in	the	country.			

One	should	note,	however,	that	this	ruling	applies	only	to	unceded	territory:	

those	 First	 Nations	 that	 have	 treaties	 are	 not	 affected	 by	 this	 judgment	 since	 the	

essence	of	a	treaty	was	to	cede	claim	to	all	territory	except	that	“reserved”	to	them.14	

Hence	the	full	impact	will	be	felt	in	provinces	like	British	Columbia	and	Quebec	where	

there	 are	 few	 treaties.	 This	 is	 especially	 the	 case	 since	 the	 recent	 series	 of	 court	

rulings	makes	it	much	easier	for	First	Nations	to	claim	control	over	their	traditional	

lands.	Once	aboriginal	title	is	established,	the	government	can	only	go	against	a	First	

Nation’s	wishes	if	it	proves	that	it	is	justified	to	do	under	the	Constitution.		

	 Arguably	the	most	prominent	of	those	that	view	Tsilhqotin	as	ushering	in	a	

dramatic	 reorientation	 in	 Aboriginal-Canada	 relations,	 especially	 as	 it	 relates	 to	

renewable	and	non-renewable	resource	development,	are	Swain	and	Baillie	(2015)	

and	Swain	(2016).	
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continuous	 occupation	 of	 land	 since	 pre-contact	 time,	 the	 Crown	 is	 left	 with	 a	

fiduciary	duty	and	the	right	to	encroach	only	if	some	broader	public	interest	justifies	

it.	The	holders	of	Aboriginal	 title	have	otherwise	 full	discretion	about	 the	use	and	

benefits	of	this	land.	Swain	refers	to	this	as	“fee	simple	plus”	because	it	is	not	only	a	

collective	title	but	as	well	one	that	can	be	surrendered	only	to	the	Crown	and	that	
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		 Lest	one	think	that	the	legal/constitutional	driven	evolution	has	reached	its	

end,	 welcome	 to	 another	 dramatic	 Supreme	 Court	 game-changer	 –	 the	 Daniels	

decision.							 																																																																																																																																																														

H:	Daniels,	(2016):	Métis	and	Non-Status	Indians;	Another	Game	Changer	

The	Congress	of	Aboriginal	Peoples	(CAP)15	
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“Indians”	would	dramatically	increase	the	number	of	A
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collective	basis	through	representatives	of	their	choice,	respecting	all	

their	rights,	interests	and	needs	as	Aboriginal	peoples.	

	

In	paragraph	50	of	its	decision,	the	SCC	notes:	“The	first	declaration	should	...	be	

granted	as	requested.	Non-status	Indians	and	Métis	are	“Indians”	under	s.91(24)	

and	it	is	the	federal	government	to	whom	they	can	turn.”	The	SCC	recognizes	that	

this	ruling	redresses	the	uncertain	position	that	the	Métis	and	non-status	Indians	

often	found	themselves.	From	paragraphs	13	and	14	of	the	decision:					

																											

Both	the	federal	government	and	the	provincial	governments	have	
denied	having	legislative	authority	over	non-status	Indians	and	Métis.	
As	the	trial	judge	found,	when	Métis	and	non-status	Indians	have	

http://indigenousfoundations.arts.ubc.ca/aboriginal_rights
http://indigenousfoundations.arts.ubc.ca/metis
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3.			Acceptance	by	the	modern	Métis	community.	
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to	 the	National	Energy	Board.	On	 the	appropriateness	of	 this	delegation	 the	 	 	 	 SCC	

reflected	as	follows:19	

The	Crown	may	indeed	rely	on	steps	taken	by	an	administrative	body	

https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en#!fragment/sec58
https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en
https://zoupio.lexum.com/calegis/rsc-1985-c-n-7-en


	 23	

While	 the	Crown	may	 rely	on	 the	NEB’s	process	 to	 fulfill	 its	 duty	 to	
consult,	the	consultation	and	accommodation	efforts	in	this	case	were	
inadequate	 and	 fell	 short	 in	 several	 respects.	 First,	 the	 inquiry	 was	
misdirected.	 The	 consultative	 inquiry	 is	 not	 properly	 into	
environmental	effects	per	se
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cases.	This	is	the	SCC	statement	at	paragraph	41	of	the	Chippewas	case,	namely	that:	

“The	duty	to	consult	is	not	triggered	by	historical	impacts.	It	is	not	the	vehicle	

to	address	historical	grievances”.	

It	is	not	clear	to	me	just	what	might	be	at	stake	here.		Might	it	mean	that	the	claim	of	

a	 lack	 of	 “free	 prior	 and	

http://en.wikipedia.org/wiki/Working_Group_on_Indigenous_Populations
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In	terms	of	the	potential	consequences	of	the	SCC	decisions,	the	focus	here	

will	be	limited	to	the	two	cases	that	are	referred	to	above	as	“game	changers”	–	

namely	the	Tsilhqot’in	and	Daniels	decisions.	Turning	first	to	the	latter,	the	

numerical	implications	are	clearly	dramatic	and	the	institutional	implications	are,	at	

the	very	least,	likely	to	be	delicate,	even	disruptive.	In	terms	of	the	former,	from	

column	3	of	Table	1	of	chapter	2	of	my	forthcoming	book	(Indigenous	

Nationals/Canadian	Citizens)	the	status	Indian	population	on	and	off	the	reserves	in	

2013	was	919,745,	while	that	of	non-status	Indians	was	213,900	and	that	of	the	

Métis	was	418,830	for	an	overall	total	of	1,552,025	Indigenous	citizens.	In	turn,	the	

sheer	numbers	suggest	that	the	role	and	stature	of	IPAC	(i.e.,	the	Indigenous	
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traditional	territory	and,	therefore,	be	able	to	exert	more	influence	over	resource	

decisions	including	those	relating	to	revenue	allocation,	including	royalties.	

Beyond	the	revenue	issue,	there	seems	to	be	much	concern	that	Tsilhqot’in	

model	will	slow	down	major	resource	projects.	This	is	a	theme	in	the	paper	by	
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