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As mediation is traditionally confidential, this created concern from the interviewees and
literature around introducing confidentiality in EIAs. Arguments for limiting confidentiality in
mediation included concerns over reducing transparency and reducing procedural fairness.
Conversely, arguments presented for allowing confidentiality included that components of EIA
are already confidential, the results of mediation are eventually public, and confidentiality may
be necessary to ensure meaningful discussion and protect sensitive information. Similarly
concerns over mediation affecting public interest revolved around the presence of competing
conceptions of the public interest and the lack of representativeness of mediation participants.
However, the application of mediation in a supporting role rather than a decision-making role
was seen as limiting the potential for the use of mediation to impinge on the public interest.

Interviewees and documents identified 4 main factors affecting the uptake of mediation in EIAs,
including a nominal distinction between mediation and other dispute resolution processes,
perceptions of time and cost associated with mediation, low levels of willingness to use
mediation due to uncertainty, and a lack of qualified mediators.

Interviewees and the literature identified potential benefits for incorporating mediation into EIA
processes based on the practical and normative roles of mediation such as developing solutions
through consensus processes with greater participant control in order to increase buy-in and aid
implementation of agreements, improving communication and relationships between parties, and
advancing reconciliation objectives. While consensus based processes were seen by some
interviewees and authors as creating potential for coercion and compromise on substantive
issues, the role of the mediator to assist parties in identifying and maintaining their “best
alternative to a negotiated agreement” was seen as an effective feature to mitigate these issues.
Incorporating insights from other planning theories was also seen as an opportunity to raise the
awareness of ethical implications and value judgements within mediation processes and engage
in reflexive practices.

In seeking to work toward reconciliation objectives, a concern was raised by some interviewees
and documents that Western mediation processes could be limited in recognizing Indigenous
rights and values and be used to avoid other consultation mandates like the Duty to Consult. In
addressing these concerns, practitioners will need to pay heed to developments in Indigenous-led
mediation, conflict resolution, and consultation.

Interviewees and the literature identified factors which can influence the magnitude of time and
money costs or savings associated with a mediation process. In the context of EIA, mediation is
likely to save time and money where it is used as an alternative to litigation and quasi-judicial
processes and aids in supporting consultation. Where parties are too numerous and mediation is
used as a delay tactic, this can increase the cost and time of the EIA process. Consequently, the
screening to determine the appropriateness of mediation based on the requirements of a limited
number of parties engaging in good faith is likely important to the success of mediation as a
viable alternative process or tool within the EIA process.

While confidentiality poses a potential risk to transparency, designing mediation to include

external consultation or using a tiered engagement approach are strategies to maintain a level of
transparency while providing a confidential environment to facilitate meaningful discussion.



Additionally, mediator’s reports detailing the mediation process also allows public scrutiny.
Conversely, the benefits of confidentiality for ensuring an effective environment for negotiation
and the protection of sensitive information and Indigenous Knowledge provides a greater
rationale for preserving these provisions. While a need to limit the number of parties to a
mediation for efficiency’s sake was identified, many sources expressed concern over the
implications this would have on procedural justice and the public interest. However, this concern
may be less warranted where mediation takes a supporting rather than a decision-making role.

The conflation of mediation with a number of other dispute resolution and consultation processes
(e.g., negotiation, facilitation, focus groups) is subtle but likely produces pronounced effects on
mediation uptake. Both intentional and unintentional conflation has contributed to a lack of
awareness and understanding of mediation over time. Consequently, developing more
sophisticated understandings of mediation which help frame the potential opportunities and
benefits of mediation may be required. The lack of understanding of mediation likely interacts
with a lack of application in EIA and contributes to an atmosphere of uncertainty surrounding
mediation and its outcomes. These barriers may also be addressed by other strategies to improve
understandings of mediation to highlight the lack of precedent setting value and the incentives of
using mediation compared to other conflict resolution processes. While there is a lack of
qualified professionals to take on the role of a mediator in the context of E1As, the creation of
mediator rosters and increased skills development opportunities in professional bodies are
strategies to address these deficits.

Given EIA’s role as a legislated process in Canada, EIA legislation, regulation, and policy plays
an important role in incentivizing or disincentivizing the use of mediation in EIA. One of the
largest challenges for mediation is the lack of provisions at the federal level as this would make
mediation challenging in joint assessment between multiple jurisdictions where no unifying
provision is present. The divergence of most provisions at the provincial level will also make
cross-jurisdictional
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